
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Berksh i re  Handkerch ie f  Co. ,  Inc .
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax law
for  the  Year  End ing  2 /29 /76 .

Stat.e of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thal  he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cer t i f ied  mai l  upon Berksh i re  Handkerch ie f  Co. ,  Inc . ,  the  pe t i t ioner  in  the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Berkshire Handkerchief Co.,  Inc.
1  W .  3 7 r h  S r .
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
2nd day  o f  October ,  1981.

addressee is the petit ioner
wrapper is the lasL known address
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
o f

Berksh i re  Handkerch ie f  Co. ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
for the Year Enditg 2/29/76

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of October,  1981, he served the within not ice of Decision by
cert i f ied mai l  upon Alexander Roth the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid r+/rapper addressed as fol lows:

Alexander Roth
393 7 th  Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representat ive
said wrapper is the

)  / /7

/
Sworn to before me this
2nd day  o f  October ,  1981
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Oct ,ober  2  ,  1981

Berkshire Handkerchief Co. ,  fnc.
1  l / .  37rh  Sr .
New York, NY 10018

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
A1bany, New York 12227
Phone /f (518) 457-624A

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Alexander Roth
393 7th Ave.
New York, NY 10001
Taxing Bureau's Representat ive

KflLrul6Your;, t
0-'ft/**Q'cti



STATE OF NEW YORK

STATE TAX COMMISSION

In the Hatter of the Petition

o f

BERKSHIRB HANDKERCHIEF CO.

for Redeterminat ion of a Def ic iency or
for Refund of Franchise Tax on Business
Corporat ions under Art ic le 9-A of the Tax Law
for  the  F isca l  Year  Ended February  29 ,  1976.

I .  Whether pet i t ioner fai led to f i le a

extension in which to make i ts franchise tax

to  the  pena l ty  imposed by  sec t ion  1085(a) ( t )

I I .  In the event pet i t ioner did fai l  to

i t  had reasonable cause therefor.

FINDINGS OF FACT

DECISION

Pet i t ioner ,  Berksh i re  Handkerch ie f  Co. ,  Inc . ,  One West  37 th  S t ree t ,  New

York, New York 10018, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of f ranchise tax on business corporat ions under Art ic le 9-A of the

Tax Law for the f iscar year ended February 29r 1976 (Fire No. 24407).

A formal hearing was held before Doris Steinhardt,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  27r  1980 a t  1 :25  P.M.  Pet i t ioner  appeared by  A lexander  Roth ,

CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Frank Levit t ,

E s q . ,  o f  c o u n s e l ) .

ISSI]ES

1 .  0 n  A p r i l

Handkerch ie f  Co. ,

19 ,  1978,  the  Aud i t  D iv is ion

Inc .  ( "Berksh i re" ) ,  a  no t ice

val id appl icat ion for a three-month

report ,  and is therefore subject

of the Tax Law.

f i le a val id appl icat ion, whether

issued to pet i t ioner,  Berkshire

and demand for payment of cor-
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pora t ion  tax  due fo r  the  f i sca l  year  ended February  29 ,7976,  in  the  amount

$14 '616.58 ,  p lus  in te res t  o f  $2 ,153.51 .  The en t i re  amount  was deducted  by  the

Division from a refund owed to Berkshire for the f iscal  year ended February 28,

1977 .

2. Berkshire, a domest ic corporat ion, f i ted an Appl icat ion for Automatic

3 Month Extension for Fi l ing Tax Report  (CT-5) for the f iscal  year ended

February  28 ,  7976,  w i th  wh ich  i t  remi t ted  $15,000.00 .  fn  accordance w i th  the

instruct ions on said forn, pet i t ioner calculated the amount of i ts remit tance,

a s  f o l l o w s :

1 .  Preced ing  year rs  tax $38 ,305 .  45
2. Est imated tax for taxable period for which this

extension is requested
3.  I f  I tem 2  is  over  $1000:  25% o f  l tem 2 .  F i rs t

instal lment for taxable period fol lowing that
covered by this appl icat ion

4. Total  I tem 2 plus I tem 3
5. Prepayments of estimated tax including carryover

credit  f rom preceding period
6.  Ba lance due

The app l ica t ion  was s igned by  Berksh i re 's  p res ident ,  Ra lph  I .

t lay 4, 7976.

$30 ,000 .00

22 ,5qo .  o0

7  ,500 .  o0
37 ,500 .  00

$  15  ,000 .  00

Dweck, and dated

3. The aforementioned appl icat ion \{as deemed inval id by the Audit  Divis ion.

Chapter 895 of the Laws of 1975 increased the tax rate under Art ic le 9-A for

al l  taxable periods begun on or after January 1, 7975. Consequent ly,  a corpo-

rat ion wishing an extension in which to make i ts report  ( for a taxable period

begun on or after said date) was required to apply the new, higher rate on i ts

appl icat ion. This result  was accomplished on a new appl icat ion form (CT-5S) by

mul t ip ly ing  the  preced ing  year 's  tax  by  111 percent . l

lThu 
tut rate pr ior to the statutory change was 9 percent;  the new rate,

10  percent .
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In addit ion, Chapter 895 imposed a one-year surcharge of 20 percent of

the tax. This amount also entered into the taxpayer 's computat ion of the

remit tance due with the appl icat ion for extension.

4. Pet i t ioner had not ut i l ized the new appl icat ion form, nor had i t  taken

into account the rate change and surcharge.

Pet i t ioner ts  f ranchise tax return FYE 2/29/76 (dated 8/13/76)

Tax  Due  9113 ,943 .86
Fi rs t  insta l lment  for  FVE 2/28/77 28,500.00
Payments credi ted (45,000.00)
Amount due and paid {97;i4t:86-

New application for extension CT-5S (not submitted)

Tax for fYE 2/28/75 $38 ,305 .  45
Preced ing  year 's  tax  x  111%
First  instal lment for EYE 2/28/77

25% x  $42,519.05
Surcharge

20% x  $42 ,519 .05
Remittance due

$  42 ,519 .05

10  ,629  .7  6

8  , 503  .  81
$  61 ,652 .62

The Aud i t  D iv is ion  t rea ted  pe t i t ioner 's  app l i ca t ion  fo r  ex tens ion  as  a

nul l i ty and asserted a 15 percent penalty (3 months at 5 percent per month)

against the amount due as shown on pet i t ionerts return.

5. Pet i t ioner contended that i t  had not been arrrare of the changes in the

Iaw at the t ime i t  f i led i ts appl icat ion for extensionl that the State had not

distr ibuted the new form to taxpayersl  and that i t .  had proceeded in good fai th,

in compl iance with the law as pet i t ioner understood i t .

CONCTUSIONS OF LAW

A. That.  sect ion 211.1 of the Tax Law provides that a f iscal  year taxpayer

shal l  be granted an automatic extension of three months for making i ts annual

report ,  i f  i t  f i les with the Tax Connission within two and one-half  months

af te r  the  c lose  o f  iLs  f i sca l  year  an  app l ica t ion  fo r  ex tens ion  ( in  such fo rm

as the Commission may prescr ibe by regulat ion) and pays the amount properly
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est imated as i ts tax. The regulat ion in force for the period at

20 NYCRR 5.22, required that Form CT-5, Appl icat ion for Automatic

f i led and the tax due thereon be paid.

i ssue,  former

Extension,  be

B. That.  the Appl icat ion form submitted by pet i t ioner set forth the

fol lowing instruct ions :

"An automatic extension is valid onlv if:

U r * n

b. the total  tax payments for the taxable period for which this
extension is requested and any credits applied thereto from the
preceding taxable period equal or exceed ei ther the tax for the
preced ing  taxab le  per iod ,  i f  i t  was  a  taxab le  per iod  o f  12  months ,
or 90% of the tax as f inal ly determined for the t .axable period for
wh ich  th is  ex tens ion  is  reques ted . "

Thus, in order to ensure the val idi ty of

required to remit therewith a payment at

for the preceding taxable period ( f iscal

percent of i ts tax as f inal ly determined

7 9 7 6 .

the Appl icat ion, pet i t ioner was

least equal to 100 percent of i ts tax

year  ended February  28 ,  1975)  o r  90

for  f i sca l  year  ended February  29 ,

C.  That  pe t i t ioner rs  tax  fo r  f i sca l  year  ended February  29 ,  1976,  as

re f lec ted  on  i t s  re tu rn ,  was  $97 1443.86 .  0n  i t s  app l i ca t ion  fo r  Automat ic

Bx tens ion ,  pe t i t ioner  had es t imated i t s  tax  l iab i l i t y  a t  $30r000.00 .  Sa id

esLinate was made over two months after the close of the f iscal  year at issue,

a point at  which pet i t ioner could certainly be expected to be capable of

p rov id ing  a  rea l i s t i c  es t imate  o f  i t s  tax  l iab i l i t y .

D. That under the facts presented, pet i t ioner was not even in compl iance

with the requiremenLs in effect before the statutory changes.

E. That the pet i t ion of Berkshire Handkerchief Co. ,  Inc. is hereby

denied; that the Audit  Divis ion is directed to modify the not ice and demand for

payment  i ssued Apr i l  19 ,  1978 as  fo l lows:  in te re . t  i ,  to  be  accrued to  the
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date the asserted def ic iency was deducted from

fiscal year ended February 28, 1977 ;  and that

def ic iency is in a1l other respects sustained.

DATED: Albany, New York

0oT 0 2 €St

the refund owed pet i t ioner for

except as so modif ied, the

COMMISSION


